NCRTHVEST Pl PELI NE GCRP.

| BLA 95-225 Deci ded August 11, 1998

Appeal froma decision of the Area Manager, Book Qiffs Resource Area,
Uah, directing renoval of a buried pipeline and reclamation of the surface
prior to acceptance of relinquishnent of a right-of-way wthin the Wnter
R dge Wl derness Sudy Area. U 53945.

Set asi de and renanded.

1.

Federal Land Policy and Managenent Act of 1976:
WI der ness- - WI der ness Act

A Wl derness Sudy Area is subject to the protection
of section 603(c) of FLPMA which directs the
Secretary to "manage such | ands according to his
authority under this Act and other applicable lawin a
nanner so as not to inpair the suitability of such
areas for preservation as wlderness.” That sane
section provides an exception to the noni npai r nent
standard for mneral uses in existence on t. 21,
1976, allow ng those uses to continue in the sane
nanner and degree as they were conducted on Got. 21,
1976, even if it would inpair the w | derness
suitability of the land. Such grandfathered uses are
to be regul ated to prevent undue and unnecessary
degradation of public lands and their resources or to
afford environnental protection.

Federal Land Policy and Managenent Act of 1976:
WI derness--National Environnental Policy Act of 1969:
Gener al | y--W!I derness Act

A BLMdeci sion directing renoval of a buried pipeline
ina WIlderness Sudy Area as a condition precedent to
accepting the relinqui shnent thereof wll be set aside
where BLMfailed to consider a reasonabl e alternati ve.

APPEARANCES  David Lof, Salt Lake dty, Wah, for Appellant.
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(PN ON BY ADM N STRATI VE JUDGE PR CE

Northwest P peline Gorporation (Northwest) has appeal ed fromthe
Decenber 20, 1994, Decision Record and FH nding of No S gnificant |npact
(DRFONS) for the Proposed Relinqui shnent and Recl amation of Portions
of Northwest P peline Gorporation's Buried Gas Pipeline Wthin the Wnter
R dge Wl derness Sudy Area (VBY), Evironnental Assessnent (EA) 1994- 115,

i ssued by the Area Manager, Book Aiffs Resource Area, UWah, Bureau of Land
Managenent. The DR FONS concl uded that Northwest nust renove 543.6 |inear
feet of the (Goseka-PF ne Springs 6-7-14-22 buried pipel i ne and associ at ed
above-ground i nprovenents and reclaimal |l disturbed areas as a condition
precedent to the Lhited Sates' acceptance of the relinqui shnent of the

pi pel i ne, whi ch was aut hori zed pursuant to right-of-way grant U 53945.

The right-of-way originally was granted to QGoseka Resour ces,
Limted (Goseka), on August 24, 1984. It authorized Goseka to construct,
operate, and naintain approxi mately 9 mles of buried, 4.5 inch natural
gas pipeline on public land, including 7.6 mles of pipeline wthin the
Wnter Rdge VA  (oseka operated a nuniber of oil and gas units that
predated the enactnent of the Federal Land Policy and Managenent Act of
1976 (FLPWY, 43 US C 8§ 1701 (1994), as a consequence of which, discussed
nore fully infra, issuance of the right-of-way wthin the VBA was al | oned.
See (oseka's July 27, 1984, Application for Transportation and UWility
Systens and Facilities on Federal Lands at 1. n January 10, 1986, BLM
approved a right-of-way assi gnnent from Goseka to Northwest.

Northwest submtted a request for partial relingui shrent of right-of-
way grant U 53945 on Novenber 9, 1992, on the ground that the ei ght
properties identified therein no | onger were needed. 1/ The request stated
that netering facilities and dehydrators had been renoved, but the well-
connect pipelines were still in the ground. O Decenber 29, 1992,

Northwest revised its request, anending the description of the land and the
pipeline facilities to be relinquished, 2/ and inquired whether, in |ight

1/ The properties are: the Lateral A 21 pipeline, ext. #2 (R W811070);
(oseka- A ne Springs 2-16-14-22 (RW79832); (oseka 8-20-14-22 (R'W810196) ;
(oseka- A ne Springs 7-21-14-22 (R'W800261); (oseka-F ne Sporings 16-19- 14-
22 (R'W820992); (oseka-PF ne Springs 12-18-14-22 (R'W820991); (oseka- A ne
Srings 6-7-14-22 (R'W820233); and the CGoseka-Miin CGanyon 9-12-14-21 (RW
811069) .

2/ The properties to be relingui shed were identified as fol |l ows: QCoseka-
P ne Sorings 2x-16-14-22 (R'W79832); (oseka-F ne Springs 15-21-14-21 (RW
79895); (oseka-PFne Springs 7-21-14-22 (R'W800261); (oseka- P ne Sorings
16-19-14-22 (R'W820992); (oseka-P ne Sorings 6-7-14-22 (R'W820233); and
the drip pit on the Lateral A 21 (RW810196). Northwest indicated that

it wanted to retain the followng: Goseka-Min CGanyon 9-12-14-21 (RW
811069); (Coseka-Pine Springs 12-18-14-22 (R'W820991); (Coseka-Pine Sorings
8-20-14-22 (R'W810196); and the Lateral A21 (RW79842). Northwest's
request noted that one of the pipelines (RW79895) had never been built.
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of its location wthin a VA it woul d be necessary to renove the unused
buried pipeline. The pipelines had served Goseka gas wel | s 6-7-14-22 and
6- 19-14- 22, both of whi ch had been pl ugged and abandoned.

By letter of January 12, 1993, BLM acknow edged recei pt of
Northwest' s Decenber 29, 1992, request and inforned Northwest that BLM
could not accept the partial relinquishnent of the right-of-way until
the lines had been properly abandoned and rehabilitation conpl eted in
a manner determned satisfactory by an authorized officer of BLM The
letter also stated that BLMintended to require Northwest to renove the
unneeded pi pel i nes and, because they are located wthin the V@A that it
woul d be necessary to prepare an environnental anal ysis in accordance wth
the I nteri mMinagenent Policy and Quidelines for Lands Uhder WI der ness
Review (IMP) to ensure protection of the wlderness characteristics of
the VA 3/ Fnally, inan April 27, 1993, letter to BLM Northwest agai n
revised its request, identifying only three segnents of the right-of -way
to be relinqui shed, 4/ which included the 543.6 feet associated wth the
(oseka- A ne Springs 6-7-14-22 facility that is the subject of this appeal .

[1] Before proceeding to the nerits of this appeal, it woul d be
useful to briefly examne the IMP and its statutory bases. As stated, the
pipeline right-of-way is on land within the Wnter R dge VA and as such is
subj ect to the protection of section 603(c) of FLPMA 43 US C § 1782(c)
(1994). 1In section 603(c), the Secretary is expressly directed to
"manage such I ands according to his authority under this Act and ot her
applicable lawin a manner so as not to inpair the suitability of such
areas for preservation as wlderness.”" 43 US C § 1782(c) (1994); Howard
G Booth, 134 IBLA 300, 303 (1996), and cases cited therein. However, that
sane section provides an exception to the noni npai rnent standard for
mneral uses in existence on ctober 21, 1976, allow ng such uses to
continue in the sane nanner and degree as they were conducted on
Cctober 21, 1976, even if it would inpair the wlderness suitability of the
land. These

3/ Infurtherance of the statutory directive in section 603(c) of FPVA
43 US C § 1782(c) (1994), the Departnent adopted the | MP, whi ch governs
BLM s managenent of VA s pending ul tinate congressional deternmnation
regardi ng whet her the study areas shoul d be included i n the pernanent

W | derness system See Nevada Qutdoor Recreation Association, 136 | BLA
340, 342 (1996); Qegon Natural Resources Gouncil, 114 IBLA 163, 167
(1990); The WIderness Society, 106 I BLA 46, 55 (1988). The | MP was
originally published at 44 Fed. Reg. 72014 (Dec. 12, 1979), and was anended
at 48 Fed. Reg. 31854 (July 12, 1983). It is nowcontained in BLMs Manual
as a handbook, H8550-1 (Rel. 8-67 (July 5, 1995)). Page references in the
text are to the Handbook editi on.

4/ These were: the Qoseka-P ne Sorings 7-21-14-22 (R W800261); (oseka-

P ne Sorings 16-19-14-22 (R'W820992); and the Qoseka-PF ne Springs 6-7- 14-
22 (R'wW820233).
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grandfathered uses are to be regul ated "to prevent undue and unnecessary
degradation of public lands and their resources or to afford environnental
protection.” 43 US C 8§ 1782(c) (1994). A mneral lease and its

associ ated right-of-way grant constitute valid existing rights that are to
be recogni zed. (BLMManual, H8550-1, at 13-15.)

Gven Northwest's argunents, we wll also set out section 2(c) of the
Wl derness Act of 1964, 16 US C § 1131(c) (1994), inits entirety:

A w lderness, in contrast wth those areas where nan and hi s
own works domnate the | andscape, is hereby recogni zed as an area
where the earth and its coomunity of life are untrammel ed by nan,
where nan hinself is a visitor who does not renain. An area of
wlderness is further defined to nean in this chapter an area
of undevel oped Federal land retaining its prineval character and
i nfluence, wthout pernanent inprovenents or hunman habitati on,
which is protected and nanaged so as to preserve its natural
condi tions and which (1) general |y appears to have been af fected
prinarily by the forces of nature, wth the inprint of nan's work
substantial |y unnoticeabl e; and (2) has outstandi ng opportunities
for solitude or a primtive and unconfined type of recreation;

(3) has at least five thousand acres of land or is of sufficient
size as to nmake practicable its preservation and use in an

uni npai red condition; and (4) nay al so contai n ecol ogi cal ,

geol ogi cal, or other features of scientific, educational, scenic,
or historical value.

In general, the |MP declares that V(A s are to be managed according to
criteria designed to ensure that the area's suitability for designation as
wlderness is not inpaired. (BLMMnual, H8550-1, at 9.) The BLM Manual
articul ates these so-called "noninpairnment criteria" as foll ons:

a. The use, facility, or activity nust be tenporary.
This neans a tenporary use that does not create surface
di sturbance or invol ve pernanent placenent of facilities nay be
allowed if such use can easily and i medi atel y be termnated
upon W | derness designation. "Tenporary" neans the use or
facility may continue until the date of w | derness designation,
at which tine the use nust cease and/or the facility nust be
renoved. "Surface disturbance” is any new disruption of the
soi|l or vegetation, including vegetative tranpling, which woul d
necessitate reclamation. * * *

b. Wen the use, activity, or facility is termnated,
the w | derness val ues nust not have been degraded so far as to
significantly constrain the Gongress' prerogative regarding the
area' s suitability for preservation as wlderness. The
w | derness val ues to be considered are those nentioned in
Section 2(c) of the WIderness Act of 1964 * * *,
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The only permtted exceptions to the above rul es are:

* * * * * * *

(3) Wes and facilities which are consi dered grandfat hered
or valid existing rights under the IMP, * * *,

(BLM Minual, H-8550-1, at 9.)

Wth respect to valid existing rights, the BLM Manual notes t hat
"[a]ctivities nust satisfy the noni npai rnent standard if possi bl e,
unl ess this woul d unreasonably interfere wth the enjoynent of the
benefit of the rights. Activities under VBRS [valid existing rights] al so
nust be regul ated to prevent unnecessary or undue degradation of the
lands." (BLMManual, H8550-1, at 13.)

Thus, as indicated in its January 1993 letter to Northwest, BLM
initiated EA 1994-115 to "determne if non-inpai rnent of w | derness val ues
woul d or woul d not occur and to provide an inpact anal ysis to any rel ated
resources” as a result of the proposed relinqui shnent and recl anati on.
(EAat 1.) The EA which was submitted for public comment in Gct ober
1994, presented two alternatives. Uhder the proposed alternative, prior
to accepting relinqui shnent, "pipeline connections to the abandoned wel | s
and the nain pi peline woul d be severed and capped and all buried and above
ground i nprovenents (e.g., val ve assenblies, netal pipe barriers, etc.)
woul d be renoved fromthe RWJ[right-of-way]." (EAat 1.) To acconplish
this, the area woul d be excavated to a depth of 3 or 4 feet to allow
physi cal renoval of the pipe and severance and cappi hg of all connections
between the plugged wells and Northwest's Gand Vall ey ol | ecti ng System
(EAat 2.) It was estimated that surface di sturbance of previously
di sturbed portions of Northwest's existing right-of-way grant to a wdth of
30 to 40 feet woul d occur.

Nort hwest woul d al so be required to recontour the newy disturbed
areas to blend wth adjacent undi sturbed areas, replace topsoil and reseed
the disturbed areas using a specified seed mxture and net hod of seedi ng.
The stated goal of this reclanati on was to nake the existing inpacts
"substantially unnoticeable.” (EAat 2.) The EA concluded that the
proposed alternative would return the land to "substantially natural
conditions,” and nore specifically, that successful reclanation woul d
result in the elimnation of noxi ous weeds and i ntroduced pl ant speci es,
leading to the restoration of native vegetation and an increase in forage
for widlife. (EAat 4, 5) Hnally, the EA determned that the proposed
action would "conformw th the | MP because it woul d neet the standards of
the BLMs non-inpairnent criteria” (EAat 5.)

The other alternative considered was a no action alternative in which
the pi pel i nes and associ at ed i nprovenents woul d not be renoved and t he

current | and managenent woul d continue, and the relingui shed area woul d not
be returned to a "natural condition." (EAat 5.) The EA determned that
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this alternative would conflict wth the | MP because the sites woul d not
be returned to a "condition where the intrusions woul d be substantially
unnoticeable.” (EA at 5.)

In aletter dated Decenber 13, 1994, in which Northwest acknow edged
a neeting wth BLMon Decenber 6, 1994, to comment on and di scuss the EA
Nort hwest advi sed BLMthat further investigation had reveal ed that there
were no pipeline facilities associated wth the Goseka- P ne Sorings 6-19-
14-22 to be renoved. Northwest al so stated that there was still sone pipe
left inthe ground for the Goseka-P ne Sporings 6-7-14-22, but at that point
it was unable to state wth certai nty how nuch renai ned, except that there
was no nore than 543.6 feet. Inthis letter, Appellant argued that it was
unnecessary to renove the (oseka- P ne Sporings 6-7-14-22 pipeline to neet
the wlderness criteria established by Gongress and BLMin the Satew de
Wl derness FHnal Environnental |Inpact Satenent prepared for Wah, and
al so challenged BLMs articulation of those criteria. Despite Northwest's
assertion that this third, viable alternative shoul d be consi dered, as
noted, on Decenber 20, 1994, the Area Manager signed the DR FONS
sel ecting the proposed al ternati ve.

Lastly, in response to Northwest's Decenber 13, 1994, letter BLM
acknow edged in a January 4, 1995, letter that the focus of the
rel i nqui shrent was the 543.6 feet of pipeline associated wth abandoned gas
wel | 6-7-14-22 (R'W820233). The letter enclosed the final EA required
renoval of the pipeline, and discussed the reclanati on neasures to be
conpl eted before the relinqui shnent was accepted. 5 n February 2, 1995,
Northwest filed its Notice of Appeal, attaching a copy of its Decenber 13,
1994, letter to BLM

n appeal, Northwest argues that it is not necessary to renove the
pipeline in order to successfully reclaimthe area. Wiile Northwest agrees
that the proposed alternative would conformwth the IMP, it contends that
BLM shoul d have considered the third alternative of |eaving the pipeline
in place and performng all the reclanati on specified in the DR FONS
and that this alternative al so conforns to the IMP>. As noted, this third
alternative evidently was suggested by Northwest at the Decenber 6, 1994,
neeting wth BLMand was reiterated in Northwest's Decenber 13, 1994,

5/ The DRFONS signed by the Area Manager on Dec. 20, 1994, states that
Northwest is to renove the 543.6 |inear feet of buried pipeline and

associ at ed above-ground i nprovenents. However, BLMs Jan. 4, 1995, letter
to Northwest specifies the renoval of the pipeline and the severance and
cappi ng of all connections between the plugged gas wel | (#6-6-14-22) and
Northwest's existing gathering line. Inits Notice of Appeal, Northwest
states that it is unaware of any above-ground inprovenents. Athough it is
uncl ear that there are any above-ground i nprovenents to be renoved as part
of the reclamation process, it is plainthat the only part of the DR FONS
Northwest objects to is excavating the pipeline and it is to that issue
that we direct our attention.
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letter. Northwest notes that the 4.5-inch dianeter pipeline is buried
approximately 5 feet bel owthe ground surface and argues that as such

it is "substantially unnoticeable" as defined in the G ossary of the | M.
The Q ossary defines "substantially unnoticeabl €' as "sonething that either
issoinsignificant as to be only a very mnor feature of the overall area
or is not distinctly recognizabl e by the average visitor as bei hg nannade
or nan-caused because of the age, weathering or biologica change * * *."
(Notice of Appeal at 1, BLMMnual, H8550-1, Qossary at 4.) Northwest
nai ntains that "renoval of the pipeline will not enhance the recl anation

of the site and, if left inthe ground, it wll not be "distinctly
recogni zabl e by the average visitor as bei ng mannade or nan- caused.
(Notice of Appeal at 2.)

Northwest contends that the alternative of |eaving the pipeline in
place fulfills the requirenents in the IMP as described in the RFONS ' s
Rational e and as set forth in the wlderness criteria of the WI derness
Act. This argunent is nore fully devel oped in Northwest's Decenber 13,
1994, letter to BLM In particular, Northwest argues that the |evel of
reclamation is not properly established by reference to returning the VA
to a "substantially natural condition.” The correct standard, Northwest
argues, is whether nan-nade inpacts are "substantially unnoticeabl e. "
Thus, Northwest contends that if the surface is properly reclai ned, the
presence of a pipeline buried 5 feet bel owthe ground w il be
"substantially unnoticeabl e and fully conply with the requirenents of the
Wl derness Act. (Notice of Appeal at 2, Dec. 13, 1994, letter at 2.)

Northwest further contends that renoval of the pipeline wll not
enhance the reclanation of the site and that "the potential for the
pi peline to be exposed by erosion prior toit's [sic] return to not her
earth as iron oxide is very unlikely." (Dec. 13, 1994, letter at 1.)
Northwest al so avers that "the cost and inpact of renoving the buried
pi pel i ne woul d be nuch hi gher than the surface reclamation of the site
because of the additional heavy equi pnent and nanpower necessary to renove
it." 1d. It clains that "[r]eclanation coul d probably be acconplished
wth just a dozer and seedi ng equi pnent; whereas, pipe renoval woul d
requi re a backhoe, wel ding crews, pipe truck(s), and a side-boomtractor in
addition to the dozer." Id. According to the | MP, Northwest notes,
"reclanation includes the recontouring of the topography to a natural
appear ance, repl acenent of the topsoil, and restoration of plant cover
approxi mating the speci es conposition and cover existing prior to
di sturbance.” (Statenment of Reasons (SOR at 3.) 6/ It thus asserts that
these recl amati on procedures do not require the pipeline be removed and
that successful reclanati on can be achi eved w thout doi ng so.

Northwest's SCRreiterates the argunents nade in its Decenber 13,
1994, letter to BLMand its Notice of Appeal. The heart of Northwest's

6/ Northwest cites Chapter |1, Part B2.b of the IMP as the source of this
st at enent .
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objection is that the EA erroneously assunes that successful reclanation
necessarily requires the renoval of the buried pipeline to render nan-nade
inpacts "substantially unnoticeable.” Northwest argues that a pipeline
buried 5 feet down per se is substantially unnoticeabl e, and that requiring
renoval thus is arbitrary and caprici ous when conpared to other, unrel ated
deci si ons by whi ch underground structures and i nprovenents are allowed to
renai n bel ow ground when wel | s and mines are abandoned. 1In short,
Northwest's argunents are premised upon a view of section 2(c) of the

Wl derness Act, 16 US C § 1131(c) (1994), that focuses on the phrase
"substantial |y unnoticeabl " wthout acknow edgi ng the | anguage and

subst ance of the sentence that introduces the phrase. |n addition,
Northwest rai ses argunents all eging | ack of opportunity to comment on the
EA Inviewof our disposition of this appeal, we need not decide the
nerits of these contentions at this tine.

Wth relinqui shrent of the right-of-way, BLMis required to nanage
the lands to ensure conpliance wth the noninpai rnent criteria of the | M.
Qonsistent wth the IMP, BLMwoul d require Northwest to restore the | and
toaconditionthat made it a candidate for w | derness preservati on when
FLPMA was enacted. (BLMMnual, H8550-1, at 3-4; see also San Juan Gounty
Gonmission, 123 I1BLA 68, 72 (1992).) In addition, however, BLMis required
by the National Environmental Policy Act of 1969, as anended, 42 US C
§ 4332 (1994), to describe "appropriate alternatives to reconmended courses
of action" and to consider reasonabl e alternatives to a proposed acti on,
that is, alternatives that can be acconplished and that al so fulfill the
pur pose to be achi eved by the action. See 40 CF. R 88 1502. 14 and 1508. 9;
Met how Val l ey dtizens Gouncil v. Regional Forester, 833 F.2d 810, 815 (9th
dr. 1987) rev'd on other grounds, 490 US 332 (1989). This ensures that
t he BLM deci si onmaker "has before himand takes into proper account all
possi bl e approaches to a particular project.” Gilvert diffs' ordinating
Gmmttee, Inc. v. Lhited Sates Aomc Energy Conmssion, 449 F 2d 1109,
1114 (D C dr. 1971) (enphasis added).

[2] Inthis case, however, it is clear that BLMal ways intended to
have the pipeline renoved. In addition to BLMs letter of January 12,
1993, inwhich this intention was stated, the Septenber 27, 1994, Speci al
Satus A ant Secies Report prepared by the Ostrict T&E A ant Speci al i st
as part of the EA process discussed only the proposed action of renoving
the pipeline. Furthernore, the EAfailed to even note the alternative
advanced by Northwest, let alone consider it. Northwest's assertion that
excavation would require the use of a great deal heavy of equi pnent that
woul d cause nore di sturbance than its proposed alternative i s persuasive,
and as the record now stands, we find no basis for failing to consider the
alternative proposed by Northwest, in the course of which BLMcoul d have
articulated the reasons, if any, that the alternative was not feasible or
acceptable. 7/ The Decision therefore nust be set aside.

7 For exanple, the terns and conditions or stipulations in the mneral
lease(s) may affirmatively require the renoval of buried pipeline when
relinqui shed. (BLMMnual, H8550-1, Chapter I, B 9.b. at 15.) It nay
be that the EA prepared in association wth the construction of these
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Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the
Deci si on appeal ed fromis set aside and the case is remanded for further
consi der at i on.

T Britt Price
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge

fn. 7 (continued)

facilities inposed a duty to renove the pipeline as a mtigating neasure
that supported a finding of no significant inpact. Indeed, in

considering the alternative proposed by Appellant, BLMnmay wel | concl ude
that Northwest's construction of section 2(c) of the Wlderness Act is
drawn too narrowy, or that requiring renoval is a matter wthinits
discretion. V¢ intimate no opinion or expectation as to the outcone, so
long as the alternative is seriously considered and the rationale for BLMs
decision is fully expl ai ned.
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